company needs satisfaction in an ethically responsible way. This approach to managerial control also draws managers' attention to the task of alleviating the problems created when legal dimensions of selling practices are either not sufficiently salient or not up-todate. Anderson and Oliver (1987) conclude that most theoretical approaches to managerial control in general and to sales control in particular predict the use of behavioral controls under conditions of environmental uncertainty (e.g., unanticipated judicial opinions and pending legislation). In such situations the firm internalizes environmental risks by monitoring the activities of its salespeople. Successful activities can be emphasized and dangerous or risky behaviors can be discouraged and minimized.
Because of its dynamic and evolutionary nature,1 the legal environment is one in which behavioral controls for salespersons are especially fitting as currently allowable sales practices may not be tolerated in the future. For example, "sales talk" or "puffing," long a controversial part of the salesperson-prospect exchange, has been defined more precisely by the judiciary during the past few years (Jackson v. Krieger Ford 1989; Sack 1986a). The range of permissible exaggeration is gradually narrowing, thus making 1985's hyperbole an actionable warranty today.
Salespeople therefore must understand the basic legal implications of their activities and be required to behave in ways that do not undermine their firm's legal standing. The unique skills of each salesperson must be used to generate sales (an outcome focus); however, the salespeople must be cautioned and trained (a behavior focus) not to act in a way that precipitates unintended legal obligations.
The purpose of the following discussion is to provide an overview of these issues in marketing's legal environment. Examples of salesperson statements and activities that could lead to legal disputes are discussed. Guidelines for selling and sales management actions then are presented to enable the firm to mitigate embarrassing and financially damaging litigation arising from personal selling activities.
Examples of Selling Practices That Can Lead to Liability2
Most coverage of the legal environment of selling examines the relationship between salespersons and their ' The volatility of marketing's legal environment is well documented. Every issue of the Journal of Marketing includes a section titled "Legal Developments in Marketing" and the Marketing News regularly carries columns devoted to legal issues. For sales managers and salespersons, Sales & Marketing Management provides legal updates and has featured several articles on law-selling topics (e.g., Sack 1985a,b, 1986a,b).
2The sales practices described in these cases are meant to illustrate firms. Such topics as hiring discrimination, expense account fraud, wrongful termination, and equal compensation are discussed relatively frequently (e.g., . . . where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller's skill or judgment to select or furnish suitable goods, there is unless excluded or modified under the next section an implied warranty that the goods shall be fit for such purpose. Thus a sales representative creates an implied warranty when he or she knows or has reason to know of a specific use to which a buyer intends to put the product, and further knows or should know that the buyer is relying upon the salesperson's judgment about the appropriate product. For example, a buyer purchased a gas space-heater from Montgomery Ward and told the sales clerk of his intention to use it in a house trailer where he planned to raise chinchillas for breeding and pelting. The heater malfunctioned, resulting in the death of 330 animals. The salesperson's failure to inform the inexperienced buyer of the dangers associated with the intended use of the space heater amounted to the creation of an implied warranty of fitness for a particular purpose, the subsequent breach of which led to the recovery of $28,000 in a product 67). Thus, even where a marketer has met its duty to exercise reasonable care by providing warnings about product dangers, field sales representatives can effectively "water down" or otherwise offset the impact of those warnings (Cohen 1976 Even more important, salespersons should not discourage clients or prospects from reading warnings. Securities salespersons in In re First Commodity (1987) explicitly stated to clients that certain legally mandated warnings were essentially unimportant and could be ignored. When the clients lost substantial sums of money because of rapidly declining securities prices, they successfully asserted that they would not have invested accordingly had they actually read the printed warnings in the offering prospectus. This conclusion is consistent with that reached in relation to the vitiating effect of promotional labels and informational package inserts on presumably effective print warnings (Morgan and Trombetta 1982).
Disparagement of Competitive Offerings
In the heat of competitive battle, a sales representative may make negative statements about a rival product. Another fundamental distinction that is just now evolving is the relationship between the party making the insulting statements and the party being disparaged. A firm has considerably greater protection against the disparaging comments of a competitor's salespersons than against similar statements made by a so-called "stranger," that is, a disinterested third party (Reinhard 1987 , p. 748) . One commentator has even suggested that verbal product comparisons made by salespersons may eventually be governed by principles similar to those constraining comparative advertising (Pompeo 1987 . .there is a readily observable difference between saying that one's product is, in general, better than another's . . . and asserting that such other's is only 40% as effective as one's own. The former, arguably, merely expresses an opinion, the latter however, is an assertion of fact, not subject to the same frailties of proof, implying that the party making the statement is fortified with the substantive facts necessary to make it.
The facts in Systems Operations v. Scientific Games (1976) reveal a more subtle example of actionable disparagement. The litigants were both competing to supply lottery tickets for state lottery games. On several occasions the defendant's sales representatives suggested to prospective clients that the plaintiff's lottery tickets could be "broken," that is, read to determine whether they were winners without any visible signs of tampering. As a reuslt, the plaintiff had considerable difficulty contracting to supply lottery tickets. The defendant's salespersons could not effectively demonstrate how to "break" the plaintiffs lottery tickets during courtroom testimony. Hence, the rumors that its salespeople were spreading provided the basis for requiring the defendant to cease such disparagement.
There is some suggestion that comparisons generally unfavorable to a competitor's product are within the privileges of both competition for future business and puffing (i.e., permissible exaggeration). Moder courts appear to be losing patience with such defenses ( Innocent and negligent misrepresentation suits may become a particular problem for technical salespeople who often have extensive interaction with the prospect's employees before the sale. The risk of incurring liability on either of these bases could significantly inhibit the presale exchange of information.
Tortious Interference With Business

Relationships
The key element in a tortious interference claim is the showing that the defendant's salespersons engaged in some form of "dirty tricks," that is, behavior considered to be unfair business practices (Sack 1985a ). (1979) recovered only general damages when the defendant failed to fulfill all terms of a contract to supply him with various products. The defendant decided to pay more attention to its house accounts and began to make late deliveries to its franchisees, including Mayes. Though these actions breached the contractual agreement, they were not sufficiently offensive to result in an award of exemplary damages.
Witkin (1974, p. 2643) describes tortious interference: "The wrong consists of intentional and improper methods of diverting and taking business from another
Tortious interference also can occur without the existence of a contract. This situation normally involves salespersons from competitive companies vying for the same accounts (Shapiro 1983 ). For example, in the lottery case described before (Systems Operations v. Scientific Games 1976), the plaintiff also alleged tortious interference with prospective business advantage. Though the court found for the defendant on the disparagement claim, it could have used a tortious interference argument (Dowling 1986 ). The defendant had wrongly denigrated the plaintiff's lottery tickets to gain future business.
Implications and Discussion
As the foregoing analysis suggests, salespersons can interact with prospects or customers in several ways that can lead to litigation. Exacerbating this problem is the tendency for plaintiffs to assert all possible causes of action for their lawsuits in the hope of convincing the court that at least one claim is valid. Conceivably, an aggrieved customer might use every legal theory mentioned herein when a salesperson behaves improperly.
A proactive managerial stance is needed to minimize the likelihood of legal proceedings and to bolster chances of successfully meeting a legal challenge grounded in salesperson behavior. A self-test of current supervisory and selling practices is a logical first step. The following guidelines are derived from the preceding complaints and decisions. These admonitions may be self-evident or thought to be common business practices, yet they should be reviewed routinely by sales managers and salespeople. More specifically, sales managers must develop and follow programs to ensure that salespersons not only are aware of their legal responsibilities, but behave accordingly. Explicit recommendations for sales managers are offered in Table 2 .
Training Salespeople3
Recent research on selling effectiveness leads to training suggestions for the development of both declara- to sales training provides some of the structure that inexperienced salespersons need (Kohli 1989) .
In reference to procedural knowledge, the preceding recommendations are consistent with the findings of Leigh (1987) , Leigh and McGraw (1989) 
Maintaining Training Advantages
Corporate legal counsel must disseminate information about recent legal developments to sales managers, who must then communicate with salespersons. Because significant judicial decisions occur with no predictable regularity, changes in the legal environment must be communicated on an "as-occurs" basis. Sales training materials must be revised whenever a relevant court opinion is issued or statute is enacted. In addition, an occasional special communication may have to be distributed to each salesperson in response to legal developments.
These updates can be achieved easily with present communications technology such as interactive video, a highly regarded training tool (Russ et al. 1989 ). This approach enables each salesperson to pace his or her learning and to assess his or her knowledge level. Moreover, videos can easily be made current on a regular basis.
Periodic updates reinforce the impression that managers are serious about the legal aspects of selling activity, contributing to a responsible market-driven corporate culture. A programmatic effort to advise and update as a part of regular communications with the salesforce can provide salespeople the relevant information needed to enhance productivity and to manage themselves (Sujan, Weitz, and Sujan 1988 In a conceptual sense, this approach emphasizes the intrinsic reward orientation among salespersons, encouraging them to derive satisfaction from the performance of job tasks, not just from achieving quota. Weitz, Sujan, and Sujan (1986, p. 181) conclude that intrinsic reward orientation relates to salespersons' motivation to practice adaptive selling, regarded as the most effective approach to selling.
Unfortunately, intrinsic rewards, originating within the individual, cannot be dispensed by sales managers. As a compromise, incentives could be devel-oped to encourage salespeople to monitor their behavior for its legal consequences. For example, the typical precursor to a lawsuit is a customer complaint about the product, terms of sale, unfulfilled salesperson promises, or salesperson manners or attitude. Complaint categories could be developed by sales managers and each salesperson could be assigned a complaint "quota" per category. Some incentive compensation could be awarded for not exceeding the allowable number of complaints. Salespersons also could be praised or recognized informally by superiors ( Leading by Example Sales managers therefore must set the example for salespeople to follow. The sales manager who urges subordinates to behave legally and ethically, yet who regularly overstates products' capabilities when accompanying salespersons, is sending an ambiguous message. Researchers have concluded that top managers' attitudes and ethical standards strongly influence subordinates' perceptions and subsequent behavior (Carroll 1987) . It follows that a similar relationship should be expected between sales manager deportment and salesperson behavior.
In addition, when salespeople make equivocal assertions about products or competitors to prospects or customers in the presence of sales managers, the managers must unfailingly remind the salespersons that such behavior is unacceptable. It can lead to legal consequences and can raise conflicts with other marketing programs (e.g., contradict promotional brochures). Any failure to correct such conduct could justifiably be taken as tacit approval of the action. The critical importance of the salespersons's immediate supervisor in setting the ethical tone for the salesforce has been suggested (Bragg 1987; Murphy and Dunn 1988) and must be heeded (Finn 1988) .
Corporate policies, stipulated in codes of ethics, can provide another layer of guidance for salespeople and sales managers. By mandating legal and ethical conduct, organizations can create a culture that encourages and rewards scrupulous behavior (Burke 1990 ). Open recognition and discussion of ethical problems reinforces the importance of legal behavior and discourages risk-taking by salespeople. The organization must support sales mangers and find ways to provide the resources necessary for establishing, implementing, and controlling effective solutions to the salesforce liability problem.
Conclusion
Procedures for evaluating and minimizing the liability exposure emanating from salesperson behavior must begin with a review of the statements and actions of the salesforce. Because such a review will be highly circumstantial and difficult, the basic capabilities and instincts of the salesforce must be molded through appropriately conceived training, directing, compensation, and evaluation programs. Such programs serve the dual purposes of updating and refreshing salespersons' understanding of the legal environment and unambiguously directing selling efforts toward legal compliance and away from potentially damaging situations. Ultimately, managers must concretely support these activities and programs in both spirit and action and not allow them to degenerate into mere "consciousness raising" exercises.
Our discussion underscores the need for various assessments of current selling practices and encourages a proactive orientation toward legal issues on the part of sales managers and salespeople. Indirect evidence suggests that legal topics rarely receive formal attention in sales training programs (Kerr and Burzynski 1988); however, research is needed to assess the extent of this deficiency and the efficacy of current pro-
